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MEMORANDUM FOR: Director of Congressional Affairs

FROM: Robert W. Magee
Director of Personnel

SUBJECT: Department of Health and Human Services comments
on Labor Department views letter on H.R. 2672,
"Federal Retirement Reform Act"

REFERENCE: Memo to Multiple Addressees frm OMB,
dtd 21 Feb 86, Same Subject

We have reviewed the comments from the Department of Health
and Human Services forwarded with reference and have no

objections to the statements and recommendations contained

STAT therein.

[/Robert K. Magee
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EXECUTIVE OFFICE OF THE PRESIDENT

X )g OFFICE OF MANAGEMENT AND BUDGET
vl ," &

WASHINGTON, D.C. 20503 sp Ec\ A =7 ; 20 {—

February 21, 1986

LEGISLATIVE REFERRAL MEMORANDUM

TO: Legislative Liaison Officer -
Labor Department - Pete Galvin - 523-7713
OPM - Frances Bolden - 632-4682
State Department - Torrey Whitman - 647-5158
Central Intelligence Agency

S8UBJECT: Department of Health and Human Services comments on
Labor Department views letter on H.R. 2672, "Federal
Retirement Reform Act"

The Office of Management and Budget requests the views of your
agency on the above subject before advising on its relationship
to the program of the President, in accordance with OMB Circular-.
A-lg .

A response to this request for your views is needed no later than

!gh;gggx_gg, 1986, by telephone.

Questions should be referred to Hilda Schreiber (395-7362),
the legislative analyst in this office.

Naomi R. Sweeney for
Assistant Director for

legislative Reference

Enclosures
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THE SECRETARY OF HEALTH AND HUMAN SERVICES ,
WASHINGTON. DC  2020) ) , :

The Honorable James C. Miller, 111 FEB 1 B 1986
Director

Office of Management & Budget

wWashington, D.C. 20503

Dear Mr. Miller:

This is in response to your request for a report on
Secretary of Labor William E. Brock's comments on proposals now
before Congress to establish a supplemental retirement plan for
new Federal employees hired after December 31, 1983.

At this time, Congress is considering two proposals for a
supplemental retirement plan for new Federal employees: a
Senate version, H.R. 2672 (formerly S. 1527), and a House
version, H.R. 3660. These two versions are now headed for
Conference Committee negotiations.

Secretary Brock's letter of January 14, 1986, deals
principally with the relationship between employee claims under
the Federal Employees Compensation Act (FECA), administered by
the Department of Labor, and disability and retirement benefits
to be provided under a new supplemental retirement system.
These supplemental benefits, administered by the Office of
Personnel Management, will augment primary benefits under

Social Security, administered by the Department of Health and
Human Services.

Secretary Brock's letter requests that any Administration
position expressed during Conference Committee negotiations
reflect a view that the relationship between FECA and the
disability and retirement benefits of a final supplemental

retirement plan be parallel to the relationship under other
private and public sector plans.

We have several specific comments concerning Secretary
Brock's comments on the proper relationship between FECA and
Social Security benefits.. These are explained in detail in the
enclosure. In general, we defer to the Secretary of Labor on

the issues he raised, except for the specific items discussed
in the enclosure.

Sincerely,
Secretary
Enclosures
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Comrents on Departzent of Labor Letter to OM:
Concerning H.R. 2672

The letter from the Department of Labor (DOL) recommends several
changes concerning the treatrent of Federal Exployees'
Compensation Act (FECA) benefits under H.R. 2672--the

Senate-passed bill establishing a new Federal civil service
retirement syster:

(1) DOL recommends that the bill specifically provide that
survivors receiving civil servjce benefits should elect either
FECA benefits or basic civil service benefits. (The bill
already reguires employees to elect FECA benefits or basic
civil service retirement or disability benefits.)

Comment: Defer to DOL. It should be noted, however, that

5 U.S.C. 8116 (attached) already requires such an election for
survivors, Presucably, section 8116 would still apply since
it has not been repealed by the Senate bill. A clarification
would, however, be helpful since the bill specifically
addresses treatment of dual entitlerent to FECA benefits ang

civil service disability/retirement benefits, but not survivor
benefits.

(2) DOL recommends that section 306 (DOL incorrectly refers to
section 307 rather than 30€) be revised so that FECA benefits
would not be offset by the amount of Social Security
disability benefits attributable to Federal covere3l
exploycent. They also recorrcend that a new section be a3ded
to the bill providing instead for reducing Social Security
disability benefits basez on receipt of FECA berefits.

Corrent: While we recognize the intent of the bill is to
Provide consistent treatment of pPersons receiving FECA
benefits and any type of Social Security benefits, we agree
that FECA benefits should not be reduced by Social Security
disability benefits. Rather, as already provide3d under
section 224 of the Social Security Act, the proper approach
would be an offset in the Social Security disability benefit
for receipt of FECA benefits. Reducing the Social Security
disability benefit (rather than the FECA benefit) would be
consistent with the pPrinciple that workers' compensation
Payments are intended to be the primary source of wage
Ireplacement in cases of work-related disability and that the
financial responsibility for work-related injuries should not
be shifted fror employers to Social Security taxpayers.

Given that the disability offset provision is already included
in section 224 of the Social Security Act, it is not clear why
a2 new section needs to be added to the bill to assure that

Social Security disability benefits are offset by FECA
benefits.

Sanitized Copy Approved for Release 2011/03/07 : CIA-RDP90B01390R000801020022-5



Sanitized Copy Approved for Release 2011/03/07 : CIA-RDP90B01390R000801020022-5

(3)

(4)

DOL recomrends that section 306 of the bill be modified so
that FECA benefits would be offset by Social Security survivor
benefite based on the ecployee‘'s Federal covered employment -~
in the same manner that Social Security retirement benefits
would result in a FECA benefit offset under section 306. DOL
notes (a) that pursuant to S U.S.C. 8116, survivors might have
to make an election between their FECA benefits and any Social
Security survivor benefits payable based on the epployee's
Federal employment covered by Social Security and (b) that an
offset would be preferable to an election.

Comrent: We defer to DOL on whether FECA benefits should be

offset for Social Security survivor benefits based on Federal
covered employment in the same manner that the bill proposes
to offset Social Security retirerent benefits. However, it
appears to ue that the present law provisions in 5 U.S.C. 8116
need to be repealed or modified to accozplish this result
since the FECA benefit offset in section 306 does not seex
consistert with the election reguirement in 5 U.S.C. Bl16.

The provieion in 5 U.S.C. Bllé presurably would still apply to
the FECA benefit provisions as modified by the Senate bill.
Under 5 U.S.C. 8116(b) an employee or survivor eligible for
FECA benefits and any other Federal benefit based on the
employee’'s injury or death must elect within 1 yYear after the
injury or death to get either the FECA benefit or the other
Federal benefit(s). Contacts with DOL staff indicate that
while this provision is now being adrinistered to only mean
that the person must choose between FECA and Federal civil
service benefits, the language in the statute could be
interpreted to require an election between FECA benefits and
Social Security disability or survivor benefits based on
Federal covered enployment. (The current interpretation
appears to be based on the fact that most Federal civilian
ecployment is not covered by Social Security.)

Since the Senate bill does not amend 5 U.S.C. 8116, and since

S U.S.C. Bl16 and section 306 presuradbly cannot both apply at
the sare tire to the same case, DOL's letter should

acknowledge this and explain their recommendation concerning
modification of the provisions in 5 U.S.C. Bllé6.

DOL tecomiends that the offset in section 306 of the bill be
triggered by receipt of Social Security benefits rather than
potential entitlement to those benefits.

Comrent: Do not oppose.

We have no comments on the DOL recommendations concerning ERISA-
related aspects of the House and Senate civil service bills.
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(3) his usua! employment;

(4) his age. .

(8) his qualifications for other employment;

(:) the avallablity of suitadble employment;
an

(7) other factors or circumsiances which
mey affect his wage-earmning capacity in his
disadled condition.

(b) Bection 8114(d) of this title s applicable
in determining the wage.earning capacity of an
employee after the beginning of partial disadll.
fty.

(Pub. L 89-354. Bept 0, 1968, 30 Bz, 8432.)
Risronicar ars Rivisior Nores

. Derive- V.8 Code Revised Siatutes and
tion Statutes at Larpe
— R ¥ Kol [ 4] Bept 7, 1016 cb €88, §19,

20 Bt %48
Oct. 14. 1M). ch @01,
§204. 63 B2t 64
Sept 13, 1965 Pud L. 86-
167, §204. 74 Bua: 902
Silandard charger are mase 1o conform with the
definilions spplicadle and the style of this title as out.
lined in the preface 1o the report.

BzcTior Rerxrars 10 1 D.C. Coss

This section i referred to In sections 3)-1603. 33-
1623 of the District of Co.umbla Code.

§8118. Limitations on right (o recelve sempensstion

(a) While an empioyee !s receiving compenss-
tion under this subchapter, or if he has been
Palc 8 lump sum In commutation of installment
psyments until the expiration of the period
during which the tnsta'lment payments would
have continued, he may not recejve salary. pay.
or rerunerstion of any type from the United
Btates. except—

(1) i, return for service actually performed,

(2 pension for service in the Army, Navy,
or Alr Forcee,;

(3: other benefits sdministered by the Vet-
erans’ Adminisiration unless such benefits
are payabie for the same tnjury or the same
death; and

(4) retired pry. retirement pay. retainer
Ptj. or equivaient pay for service in the
Armed Forces or other uniformed services,
subject to the reduction of such pay In accor-

dance with section 8832(d) of title 8, United
States Code.

HRowever, eligibility for or recelpt of benefits
under subchapter 111 of ehapter 83 of this title,
Or another retirement system for empioyees of
the Government. does not impair the right of
the omployee to compensstion for scheduled
disahilities apecified by section 8)10%(c) of this
title.

(b} An individua! entitled to densfits under
this subchapter because of his injury, or be-
Causs of the death of an employee, who also bs
entitled W receive from the United BStates
under a provision of statuts othe: than this
subchapier paymentzs or benefiu for that
injury or death (except proceeds of an insur.
ance policy), becsuse of service by him (or in
the cane of death, by the decessed) as an em-

loyee or In the armed forces, shal) elect which

nefils hs will recelve. The individua) shall
make the election within 1 year after the Injury
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TITLE 8—OOVERNNMENT ORGANIZATION AND EMPLOYEES
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07 desth or within s further time allowed for
§ood cause by the Becretary of labor. The slec-
tior. when made i {rrevocable. except as other-
wise provided by statute.

(¢) The liability of the United Btates or an in-
strumentalily thereof under this subchapter or
ary extension thereo! with respect to the
injury or death of an employee Is oxclusive and
instesd of all other Mability of the United
States or the tnstrumentality to the employee,
his legal representative, spouse. dependents.
next of kin. and any other person otherwise en.
titled to0 recover damages from the United
8tates or the instrumentality because of the'
injury or death in a direct Judicial proceeding.
in & civil action. or In sdmiralty. or by an ad-
ministrative or judicial proceeding under a
wvorkmer.'s compensstion statute or under .
Federa] tort Liadility statute. However, this sub-
section does not apply to & master or & member
of & crew of & vease). )

(Pub. L 86-83¢. Sept. 6, 1966, 80 B:at. 842 Pud

L. 90-83, §1c86;, Sept. 11, 1967, 81 Btat 210,

ﬁubl L. 03-416. §6ca:, Bept. 7, 1074, 8¢ Bua:.
€8.)

Hironca o Rovision Notis

1966 A
Desive U.3 Coar Revised Statutes and
tion Stalules 6l Learpe
................. SUSC W Sept. 7. 1016, ch. 488, §1,
30 8tat 743,
July 1. isq¢. ek 373,

§ 8062, 88 Biat. 712

Aug. 13, IMC. e 034 §),
60 Btat. 1045.

Oct. 14, 1049 eh 0.,
§201,03 et 881

July 30, 1938 e "I,
§3:0:, 70 Bt 731,

Sept. 13, 106, Pub L. 80
767, 302 74 Bt 907,

Bep: 4, 19084, Pub. L 98-
88, F4d), T8 B 910

In sudsectior (8)'2) “Air Fores™ i added an author.
ity of the Act of July 2€. 1047. ch. 343, §2C7), (D, 8)
8ist §03. and secilons 801080183 of tile 10. United
Btates Code Thus doas net affast the sparation af thit
subsection (nacfar a4 {1 concerns members of the Coars’
Guard whose peasisr. is based n whoie or tn part on
service with the Coas: Guard when ft opersted as &
part of the Navy

In subsection (b). the reference to the gefinition of
“employee” In former asctior 700 is omitted as unnec.
6asary a3 the definition s included tn section 8101 for
the entire subchaprer.

Administration of this sudbchapter was traneferred to
the Secreiary of labor by section 3 of 18$¢ Reorg.
Plar No. 10, 64 Blat 137) (see section §143)

Standard changes are made to conform with the
definitions applicadle and the nyle of this title as out-
Itned tn the preface 1o the report.

1981 A
Section e ('8 Bo (Jatutes ot )
m-“v Sovrce ) urce (JLatu Large
8110  BAPE.TBUM)  July ¢ 1084 Pub L -
488, §5a). 8C Btat 383

The worde “another relirement system for empioy-
om of the Oovernment™ are substituted for “sny sther
Pedora! Art or program providing retirament benefits
for employem™,
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U.S DEPARTMENT OF LABOR /’5/“/8 2o
SELATTARY OF LABCR i
WASMBGITON. D.C <E;C4£*"L‘/
Janvary 14, 1986 43 Y 1,/€J>
' - 2/- Fé

The Bonorable Jazes C, Miller 111
Director

Office of Management and Budget
Wasbington, D.C. 20503

Dear Jim:

I ax writing to advise you of our views on B.R. 2672, pertalning
to dleadbility and retirement benefits for Federal employees
hired after Januvary 1, 1984. This bill is nov in conference.

We would appreciate i{nclusion of our views in any Aduministra-
tion comxunicatjion to the conferess.

Both the Senate version of E.R. 2672 and the bill that will

be the basis of the House position in conference (B.R. 3660)

- build a retirement and disability systex for new Pederal workers,
based on a cosbination of Socisl Security benefits and supple-
mectal benefits. They 2lso provide for the establisheent of

@ thrift savings plan by which exployeez may, if they choose,
contribute a certain percentage of their incoae to ‘an Inveat-
aent fund, Por such empioyees the Government would also

deposit to the fund & suan based On a percentage of tbe employees’
contribotion,

The Lador Department's primary interest in these bille per-
tains to their treatnent of matters arising under the Pederal
Eaployees' Coapensation Act (FECA) and the Brployee Retireaent
Income Security Act (ERIBA). Witb regard to FBCA, we prefer
the Benate bill., With regard to ERISA, we favor the policies
currently reflected in both the House and Senate bills.

Regarding the YECA-related provisions of this legislation, we
believe tbat an effective Pederal disability and retirexnent
syster must have equitable provisions for handling situations
where a Pedersl employee would be eligible for both workere'
conpensation benefits under FBECA and retirezent or disability
benefits under the Pederal retirement syster Or under other
lav. Under current law, these situvations are addressed in

a siaple, straightforwvard manner; individuvals must elect to
receive either PECA benefits or benefits under the Federal
disability or retirenent system. They cannot receive both.
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The disability and retirement systenms conteaplated by the
Senate and Eouse bills, however, are more complicated and
requizre specificity regarding the manner in wbich each of
their individual eledente relate to FECA benefits. The ele-
nents of the proposed system are: (1) the basic Pederal &is-
ability or retirement benefits; (2) the thrift plan; and

(3) Social Secutrity benefits. B.R. 3660 does not address

the relationship between the elements of the new prograz and
PECA at all. It is, therefore, unacceptable to us. The Senate
bill does address these issues and establishes a franework
which we believe is essentially equitable and proper. Within
this framework, bowever, the Senate bill leaves some questions
open and raises some concerns.

Pirst, while the Senate bill properly continues the current
requirement that a person eligible for FECA must elect betwveen
receiving PECA benefits and receiving basic Federal disadility
or retirement benefits, it does not address the electior iesue
with regard to death cases. We assume that {n cases of death,
the Senate intended an election by survivors between PECA
benefits and the basic retirement benefits, but ve believe

the language of the bill should clearly reflect tbat intention.

Second, the Senate bill provides that an individual eligible
for both Bocial Becurity benefits (either retireaent or die-
ability) and PECA benefits would receive full Social Security
benefits, but would have FECA benefits reduced on & dollar-
for—dollar basis for those Social Security benefits which

were based or Pederal employment. We believe that this is

a proper approach for Social Security retirement (OAEI) Dbene-
g£its, but {e not & proper approach for Soclal Security disadility
(sSDI1) benefits. Our concern with having FECA benefits reducec
vten an individual is also receiving SSDI benefits is baseld or
our viev of the proper role of a workers’' compensation syster,
wtich we believe {s appropriately reflected in current lav

and sbould be retained in the new Federal retirevent syster,

Current lav generally provides that if insurance benefits

and workers' compensation benefits total more than B0 percent
of pre~disability earnings, B5DI wi{ll be reduced. Thus, workers'
conpensation pays the "first dollar.® We favor this approach
because, by not reducing YBCA benefits, {t reguires erployers
to pay for workerelated injuries, improves safety incentlves,
and helps preserve the integrity of the Bocial Security Trust
Furd. The Senate bill, however, would reverse this offset

for Pederal workers, reducing FECA benefite by the aacunt of
Social Security disability benefits. Thus, the Soclesl Becurity
Trust Fund would in effect subsidize Pederal erployers whose
workers have seriouc employment-related injuries.
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We would therefore recommend that the offset in favor of wvorkers'
compensation estadlished by section 307 of the Senate bill

be lizited to Social Security retirenent benefits, and that

& nev section be added providing for application of the 8sD1
offset to PBCA benefits in disability cases,

Another matter of concern with section 307 of the Senate Ddill

is that {t refers only to benefits payadle to ar exployee

or former employee. Accordingly, the PIOPOsed offset would

not apply to survivors' benefits. Pursuant to S p.S.C. 8116,
hovever, survivors might have to make an election between

their FECA benefita and any Social Becurity death benefits,

We believe the offsget approach taken by the Senate bill with
respect to employees is preferable to an election, and therefore

Tecommend that section 307 be extended to fnclode survivors’
benefits.

Ne are 8ls> troubled by section 307's offset trigger, The
language provides for ar offset when Social Becurity benefits
"are payable or, Spon proper application, would be Payable.®
This language could be interpreted to mean that an exrployee
or former eaployee receiving benefits under FEca would at age
€2 autocatically bave those benefits reduced by 8 presuzed
amount of Social Security benefits even if tbe exployee has
elected to delay receipt of such benefits to age 65. We
believe the offset should be linited to Social Security
benefits actually received.

On the whole, we believe the Senate bill represents a respor-
eidble approach tc the Proper apportioning of costs between
the PECA eystea and the specific elements of the pew retire-
Bent systea contenplated by the bill.

We will now coment on the BRISA~zrelated aapects of these
bills. Both the Senate and the Bouse billg include a thrift
savings plan. This plan is sinilar to a private sector defined
contribution plan. It is contexplated that the funds accumu-
lated in the Pederal plan will be managed {n part by private
sector investrment fund zanagers who will be plan fiduciaries.
Both bills also fnclude a role for the Departmert of Lator

in enforcing the fiduciary provisions governing the thrift
Plan's invesatment zanagenent syster,

The Department believes that the stendards governing fiduclary
responsibility under the Pederal plan should parallel those
applicable to tbhe Private sector under the Enployee Retirement
Incore Security Act (ERISA). Tbe Yederal Thrift Savinge Plan
will be the largest and most visible thrift plan in the country,
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1ts beneficiaries sbould be afforded the sake protections as
participants {n private sector thrift plans, and its tiduciaries
stould be bound by the sane standards of conduct as sisilar
private sector plans.

piduciary standards sipilar to those in ERISA are also important
for practical reasons, Adopting standards sinilar to private
sector standards will gacilitate the Departsent's regulation

and enforcexent activities. Standards are vell developed and
the regulatory structure {s in place. BKISA-type standards
will also facilitate conpliance with the standards for the
Pederal plan because the private tinanclal corounity and in-
vestment Epanagers are already familiar with the courrent private
sector fiduclary standards.

Pinally, tbe Departzent favors ERISA-type standards because
{t feels their value and enforcezbility have slready been
well demonstrated. Indeed, great care gshould be taken in
developing standards for the public sectol plan beceuse any
sajor conceptusl deviation froz BRIEA'S standards could
encourage the erosion of the well-egtablisbed and proven
private sector standacrds.

The Bouse anl Berate bpills both reguire the Department to
establish prograss of conpliance aulits. Civen the size of

the thrift plan and the nupber of participants, the Department
believes that such a prograx of audits is apgtoprlate. However,
we feel the adcinistrative burden on the Department sbould be
pinimized and that sufficient resources ehould be provided

to carry out these »3ditional responsibilities.

The Departaent’'s firnal concern regarding the thrift plan is

that eco20ric considerations--i.e., riek and rate of teturn~-be
tbe basis for zaking investnent decisions. Noo-econokic invest-
gent criteris are approprisate for gelecting axong investrents
only if tbe irvestnent opportunitiee are of egual econceic
gerit. If & pension plan is sllowed to use noc-ecoronic criteria
ac a guide to jinvestrent decisions, giduciary standards becooe
unenforceable, BEven mOre importantly, the use of non-economic
eriteria for gelecting investments will ultimately harm plan
participante by lowering investnent returns and adversely
affecting participants’ tetirenent inconre gsecurity. Botb

the Bouse and Senate bills currently appear o be drafted to
protect piarn participanta’ interest in this izportant regard.

yours,

Very tg%}y
7
. s 0
7
.ULM'.B l

WEB:gdd
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